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         Dan Elliott

The Senate Committee on Commerce, Science and Transportation held a confirmation hearing for Department of Transportation nominees on Wednesday, July 29th, including Daniel R. Elliot, President Obama’s nominee to become the chairman of the Surface Transportation Board. 
In his opening statement welcoming Mr. Elliot to the hearing, Committee Chairman Jay Rockefeller (D-WV) stated that the STB “has the task of overseeing the economic regulation of the railroad industry, but it also has to keep in mind something called shippers.” The Chairman went on to say that on issues before the STB for the last 24 years, “it has been sort of a one sided game, that everything has been on the railroads (side) and very little has been on the shippers, and I expect this to change under your leadership.”

Mr. Elliot stated that he intended if confirmed to “be an open-minded fair and impartial decision maker at the STB.”  Elliot went on to say that “there are contentious issues between the shippers and the railroads and I want to assure the committee that I come here with no preconceived notions as to who is right and who is wrong.  I believe that I will look at the facts and laws of each case and handle them in a fair manner.”  He further noted that his work as counsel for the United Transportation Workers Union had given him the needed legal background as well as the knowledge of rail issues to serve on the STB.

Chairman Rockefeller started off his questioning of the panel by challenging Mr. Elliot’s statement about not knowing “who is right and who is wrong.”  The Chairman continued, “The question about captive shippers and railroads… there are points that are right and there are points that are wrong. Captive shippers throughout the land are being blackmailed, held-up, being threatened, being cutoff, having their prices raised because there is only one rail going into that particular farm or steel mill or coal mine. The Staggers Act said if there are two rails, then, let the free market set the price, but if there is one rail, the STB sets the price. That has been roundly ignored by the railroads and inadequately addressed by captive shippers.  I think that represents two clear wrongs… you must come to this with some points of view?” 

Mr. Elliot replied that he wanted to assure the committee of his intent to be fair, and that he did “have a grasp legally speaking of what is right and what is wrong” but that his viewpoint “would not be slanted” and that he hoped to approach these issues from a neutral position.   

Ranking member Kay Bailey Hutchison (R-TX) asked what would be Mr. Elliot’s “guiding philosophy” between the railroad and the shippers, noting that “while we want the railroads to be profitable and have adequate returns to invest in infrastructure, we also want to make sure that shippers who are captive have fair rates and an adequate forum in the STB to deal with rates thought to be unfair.”

Mr. Elliot replied that he thought the “key is to have balance” between “adequate revenue for the railroads and reasonable rates for shippers,” and that if confirmed, he “will make this his number one priority when looking into these issues.”

Chairman Rockefeller continued his questions of Mr. Elliot by stating that he understood the concept of neutrality as well as the need to be neutral, but noted that “when you get to the problem of captive shippers, nothing is neutral… and it hasn’t been for 24 years.  When you get confirmed, and I assume you will be (confirmed), you have to be fair, but there is a difference between being fair and being neutral.  What is that difference?”

Mr. Elliot replied that “as a decision maker, I have to be neutral and apply the law as it is…”

But Chairman Rockefeller then interrupted Mr. Elliot by saying that the captive shipper issue has been so contentious for so long simply because “the Staggers Act has not been applied fairly, it has been applied to the advantage of the railroads and to the disadvantage of the shippers who often can’t bring suit because they don’t have the money or it will take them too much time and they get worn down by the bigger railroads… they’ve got the power.  And the law says that if there is only one line into (a shipper) that you (STB) set the rate so to speak.  And that’s not a neutral act.  In fact, well, it’s been a very un-neutral 24 years.”  Chairman Rockefeller continued saying he wanted Mr. Elliot to be “reasoned and fair” but that he did not want him “to be somehow disengaged” from this issue, and concluded by asking, “Describe to me your temperament as you face what has usually been sort of a War of the Roses?”  

Mr. Elliot replied that he intended to be “very engaged” with the committee as well as the stakeholders and that he has “heard the concerns” of the captive shippers “loud and clear.”  Mr. Elliot continued saying, “the Staggers Act was set up at a time when the railroads were suffering and the intent of it was to help them get back on their feet” but that now “obviously the railroads have gotten back on their feet.”  Mr. Elliot concluded by adding, “but there was also a concern about competition with respect to the shippers” and that he took that “aspect of the act very seriously and I intend to take a very careful look at it and be proactive.”
     
Ranking Member Hutchison noted that the STB commissioned a General Accounting Office study, known as the Christensen Report, of competition in the freight rail industry that was finalized in 2008.  However, the committee has now learned that some of the data supplied by the STB for the study was flawed, notably that some of the data overstated railroad rates.  Regarding this, Ranking Member Hutchison asked Mr. Elliot, “What would be your plans as leader of the board (STB) for revising this study to take into account the flawed data, or to correct the record?  And should the board take any actions based on the report… or would you get more accurate data before taking action?”

Mr. Elliot replied that he understood efforts were underway to correct the data and that if confirmed, he “would encourage that process to make those numbers correct… obviously you do not want to rely on a flawed report.”

Later, Chairman Rockefeller concluded the hearing by asking Mr. Elliot with regards to the captive shipper’s issue: “I hope you charge right into the middle of that hornet’s nest and really go after it… really deal with it… because it’s not going to settle itself.  Will you do that?”

Mr. Elliot replied, “I will.”
A vote on Mr. Elliot’s confirmation could occur next week before the Senate leaves for the August break.  

The hearing is archived on the Senate website and can be viewed by going to:  http://commerce.senate.gov/public/index.cfm?FuseAction=Hearings.LiveStream&Hearing_id=da904d53-7a2f-4fb9-aca5-35d988b0e88e
$100 Million in Rate Relief/Damages Granted - The STB ordered the Union Pacific Railroad Company (UP) to grant Oklahoma Gas & Electric Company (OG&E) an estimated $100 million in reparations and rate reductions over the next ten years.  The July 24th decision is the outcome of a rate complaint filed by OG&E after they began paying common carrier rates when their long-term contract expired with the UP on December 31, 2008, and agreement could not be reached on a new contractual rate.   

Although both the UP and OG& E agreed that the shipper was captive, and that the rail rate should not exceed 180 percent of variable costs, they disagreed on how to calculate those costs.  The STB found that UP was over-charging between $1.66 to $1.91 per ton in the first two quarters of 2009, and ordered relief be paid plus interest to OG&E for that amount.  The STB also ordered UP to set common carrier rates for the next 10 years at 180 percent of variable-cost levels, which will amount to an excess of $10 million a year in rate relief for the 6 million tons of coal railed annually from Wyoming’s Powder River Basin to Fort Gibson, OK. 

OG&E is a subsidiary of Oklahoma City-based OGE Energy Corp. (NYSE: OGE) and serves approximately 750,000 electric customers in a service area of 30,000 square miles in Oklahoma and western Arkansas.

To view the decision, go to: http://www.stb.dot.gov/decisions/readingroom.nsf/fc695db5bc7ebe2c852572b80040c45f/eb777876faf352d885257600004f9e39?OpenDocument

Competition Report to be Updated – As referred to in the Confirmation Hearing, the STB announced on July 30th that Christensen Associates has been retained for $125,000 to update its report on the state of rail-industry competition with data from 2007 and 2008, and to make some technical corrections to the original report.  The revised report will be delivered in the fall of 2009.

Legislation 
Short Term Fix for Highway Trust Fund Passes – By substantial margins, the House on July 29th and Senate on July 30th approved a $7 billion emergency funding package to keep the highway trust fund solvent through the end of the fiscal year.  The bill passed both chambers by votes of 363-68 and 79-17.  Revenues for the fund, which are derived by a tax on gasoline and diesel fuel used in motor vehicles and trucks, have been declining the past two years due to a decline in miles driven and greater fuel efficiencies.  The fund had to be replenished with $8 billion last year at this time.  

In September, a decision will need to be made on whether or not to extend the surface transportation bill, which expires on September 30th, and if so, for how long.  Both the Senate and the Obama administration are in favor of extending the law for 18 months at an estimated cost of $15 billion.  

However, House Transportation and Infrastructure Chairman James Oberstar (D-MN) is resisting any extension in order to pressure Congress to pass the six year reauthorization bill his committee plans to bring to the floor after the August recess.  However, a funding source for the reauthorization, estimated to cost $500 billion over six years, has not been identified yet.  This funding gap along with attention and time being dedicated to health care and climate change as well as the annual appropriation bills remain as the major obstacles to moving on the reauthorization bill rather than a simple extension.  
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